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Note:  Computer  Crime  and  Interference  with  Intellectual  Property 


A  number  of  provisions  in  the  Criminal  Code  deal  with  computer  crime: 

•  s.  326:  Theft  of  Telecommunications  Service 

•  s.  327:  Possession  of  a  Device  to  Obtain  Telecommunication  Facility  or  Service 

•  s.  342.1:  Unauthorized  Use  of  A  Computer 

•  s.  342.2:  Possession  of  Device  to  Obtain  Computer  Service 

•  s.  430:  Mischief  in  Relation  to  Data 

Also  see: 

•  ss.  406-412:  Trademarks 

In  addition  to  these  criminal  offences,  there  are  two  notable  non-criminal  sources  of 
computer  related  offences: 

Industrial  Design  Act:  This  Act  protects  the  ornamentation  of  a  useful  object.  It  can 
either  be  an  ornamental  design  applied  to  an  object  or  it  can  be  the  shape  of  the  object 
itself.  See  ss.  11, 15-18  (below). 

Copyright  Act:  Copyright  protects  the  exact  wording  or  content  of  a  work  as  well  as  the 
copying  of  a  substantial  portion  of  a  work.  Factors  pertaining  to  both  quality  and  quantity 
combine  in  the  determination  of  whether  an  infringement  has  occured.  Copyright 
infringement  can  civil  actions  and  possible  criminal  prosecution.  See  ss.  42-43  (below). 


Industrial  Design  Act 
R.S.C.  1985,  c.  1-9 


Repealed  and  the  following  substituted  1993,  c.  44,  s.  164: 

11.(1)  During  the  existence  of  an  exclusive  right,  no  person  shall,  without  the  licence  of 
the  proprietor  of  the  design, 

(a)  make,  import  for  the  purpose  of  trade  or  business,  or  sell,  rent,  or  offer  or  expose  for 
sale  or  rent,  any  article  in  respect  of  which  the  design  is  registered  and  to  which  the 
design  or  a  design  not  differing  substantially  therefrom  has  been  applied;  or 

(b)  do,  in  relation  to  a  kit,  anything  specified  in  paragraph  (a)  that  would  constitute  an 
infringement  if  done  in  relation  to  an  article  assembled  from  the  kit. 

(2)  For  the  purposes  of  subsection  (1),  in  considering  whether  differences  are  substantial, 
the  extent  to  which  the  registered  design  differs  from  any  previously  published  design 
may  be  taken* into  account. 
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Action  by  proprietor  or  licensee  --  s.  15(1) 


15.  (1)  An  action  for  infringement  of  an  exclusive  right  may  be  brought  in  any  court  of 
competent  jurisdiction  by  the  proprietor  of  the  design  or  by  an  exclusive  licensee  of  any 
right  therein,  subject  to  any  agreement  between  the  proprietor  and  the  licensee. 

Proprietor  to  be  a  party  —  s.  15(2) 

(2)  The  proprietor  of  the  design  shall  be  or  be  made  a  party  to  any  action  for  infringement 
of  the  exclusive  right. 

R.S.,  c.  1-8,  s.  15;  1993,  c.  44,  s.  166. 

Power  of  court  to  grant  relief  —  s.  15.1 

15.1  In  any  proceedings  under  section  15,  the  court  may  make  such  orders  as  the 
circumstances  require,  including  orders  for  relief  by  way  of  injunction  and  the  recovery  of 
damages  or  profits,  for  punitive  damages,  and  for  the  disposal  of  any  infringing  article  or 
kit.  1993,  c.  44,  s.  166. 

Concurrent  jurisdiction  —  s.  15.2 

15.2  The  Federal  Court  has  concurrent  jurisdiction  to  hear  and  determine 

(a)  any  action  for  the  infringement  of  an  exclusive  right;  and 

(b)  any  question  relating  to  the  proprietorship  of  a  design  or  any  right  in  a  design. 

1993,  c.  44,  s.  166.  - 

Contravention  of  this  Part  —  s.  16 


16.  [Repealed,  1993,  c.  44,  s.  167.] 
Defence  —  s.  17(1) 


17.  (1)  In  any  proceedings  under  section  15,  a  court  shall  not  award  a  remedy,  other  than 


155 


an  injunction,  if  the  defendant  establishes  that,  at  the  time  of  the  act  that  is  the  subject  of 
the  proceedings,  the  defendant  was  not  aware,  and  had  no  reasonable  grounds  to  suspect, 
that  the  design  was  registered. 


Exception  —  s.  17(2) 

(2)  Subsection  (1)  does  not  apply  if  the  plaintiff  establishes  that  the  capital  letter  "D"  in  a 
circle  and  the  name,  or  the  usual  abbreviation  of  the  name,  of  the  proprietor  of  the  design 
were  marked  on 

(a)  all,  or  substantially  all,  of  the  articles  to  which  the  registration  pertains  and  that 
were  distributed  in  Canada  by  or  with  the  consent  of  the  proprietor  before  the  act 
complained  of;  or 

(b)  the  labels  or  packaging  associated  with  those  articles. 

Proprietor  ~  s.  17(3) 

(3)  For  the  purposes  of  subsection  (2),  the  proprietor  is  the  proprietor  at  the  time  the 
articles,  labels  or  packaging  were  marked. 

R.S.,  c.  1-8,  s.  17;  1993,  c.  15,  s.  21;  1993,  c.  44,  s.  168. 

Limitation  —  s.  18 


18.  No  remedy  may  be  awarded  for  an  act  of  infringement  committed  more  than  three 
years  before  the  commencement  of  the  action  for  infringement.  R.S.,  c.  1-8,  s.  18;  1993,  c. 
44,  s.  169. 


Copyright  Act 
R.S.C.  1985,  c.  C-42 
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Heading  before  section  replaced  by  the  following  1997,  c.  24,  s.  23: 

CRIMINAL  REMEDIES 

Subsec.  (1)  re-enacted  R.S.C.  1985,  c.  10  (4th  Supp.),  s.  10;  amended  1997,  c.  24,  s.  24(1) 
by  replacing  paras,  (a)  to  (e).  The  current  section  reads  as  follows: 

42.  (1)  Every  person  who  knowingly 

(a)  makes  for  sale  or  rental  an  infringing  copy  of  a  work  or  other  subject-matter  in  which 
copyright  subsists, 

(b)  sells  or  rents  out,  or  by  way  of  trade  exposes  or  offers  for  sale  or  rental,  an  infringing 
copy  of  a  work  or  other  subject-  matter  in  which  copyright  subsists, 

(c)  distributes  infringing  copies  of  a  work  or  other  subject-matter  in  which  copyright 
subsists,  either  for  the  purpose  of  trade  or  to  such  an  extent  as  to  affect  prejudicially  the 
owner  of  the  copyright, 

(d)  by  way  of  trade  exhibits  in  public  an  infringing  copy  of  a  work  or  other  subject-matter 
in  which  copyright  subsists,  or 

(e)  imports  for  sale  or  rental  into  Canada  any  infringing  copy  of  a  work  or  other 
subject-matter  in  which  copyright  subsists 

(f)  on  summary  conviction,  to  a  fine  not  exceeding  twenty-five  thousand  dollars  or  to 
imprisonment  for  a  term  not  exceeding  six  months  or  to  both,  or 

(g)  on  conviction  on  indictment,  to  a  fine  not  exceeding  one  million  dollars  or  to 
imprisonment  for  a  term  not  exceeding  five  years  or  to  both. 

Subsec.  (2)  re-enacted  R.S.C.  1985,  c.  10  (4th  Supp.),  s.  10;  amended  1997,  c.  24,  s.  24(2) 
by  replacing  paras,  (a)  and  (b).  The  current  section  reads  as  follows: 

(2)  Every  person  who  knowingly 

(a)  makes  or  possesses  any  plate  that  is  specifically  designed  or  adapted  for  the  purpose  of 
making  infringing  copies  of  any  work  or  other  subject-matter  in  which  copyright  subsists, 
or 

(b)  for  private  profit  causes  to  be  performed  in  public,  without  the  consent  of  the  owner 
of  the  copyright,  any  work  or  other  subject-matter  in  which  copyright  subsists 

(c)  on  summary  conviction,  to  a  fine  not  exceeding  twenty-five  thousand  dollars  or  to 
imprisonment  for  a  term  not  exceeding  six  months  or  to  both,  or 

(d)  on  conviction  on  indictment,  to  a  fine  not  exceeding  one  million  dollars  or  to 
imprisonment  for  a  term  not  exceeding  five  years  or  to  both. 

Subsec.  (3)  replaced  by  the  following  1997,  c.  24,  s.  24(3): 

(3)  The  court  before  which  any  proceedings  under  this  section  are  taken  may,  on 
conviction,  order  that  all  copies  of  the  work  or  other  subject-matter  that  appear  to  it  to  be 
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infringing  copies,  or  all  plates  in  the  possession  of  the  offender  predominantly  used  for 
making  infringing  copies,  be  destroyed  or  delivered  up  to  the  owner  of  the  copyright  or 
otherwise  dealt  with  as  the  court  may  think  fit. 

Subsec.  (4)  new  1997,  c.  24,  s.  24(3): 

(4)  Proceedings  by  summary  conviction  in  respect  of  an  offence  under  this  section  may  be 
instituted  at  any  time  within,  but  not  later  than,  two  years  after  the  time  when  the  offence 
was  committed. 

Subsec.  (5)  new  1997,  c.  24,  s.  24(3): 

(5)  No  person  may  be  prosecuted  under  this  section  for  importing  a  book  or  dealing  with 
an  imported  book  in  the  manner  described  in  section  27. 1 . 


Infringement  in  case  of  dramatic,  operatic  or  musical  work  —  s.  43(1) 

43.  (1)  Any  person  who,  without  the  written  consent  of  the  owner  of  the  copyright  or  of 
the  legal  representative  of  the  owner,  knowingly  performs  or  causes  to  be  performed  in 
public  and  for  private  profit  the  whole  or  any  part,  constituting  an  infringement,  of  any 
dramatic  or  operatic  work  or  musical  composition  in  which  copyright  subsists  in  Canada 
is  guilty  of  an  offence  and  liable  on  summary  conviction  to  a  fine  not  exceeding  two 
hundred  and  fifty  dollars  and,  in  the  case  of  a  second  or  subsequent  offence,  either  to  that 
fine  or  to  imprisonment  for  a  term  not  exceeding  two  months  or  to  both. 

Change  or  suppression  of  title  or  author's  name  —  s.  43(2) 

(2)  Any  person  who  makes  or  causes  to  be  made  any  change  in  or  suppression  of  the  title, 
or  the  name  of  the  author,  of  any  dramatic  or  operatic  work  or  musical  composition  in 
which  copyright  subsists  in  Canada,  or  who  makes  or  causes  to  be  made  any  change  in  the 
work  or  composition  itself  without  the  written  consent  of  the  author  or  of  his  legal 
representative,  in  order  that  the  work  or  composition  may  be  performed  in  whole  or  in 
part  in  public  for  private  profit,  is  guilty  of  an  offence  and  liable  on  summary  conviction 
to  a  fine  not  exceeding  five  hundred  dollars  and,  in  the  case  of  a  second  or  subsequent 
offence,  either  to  that  fine  or  to  imprisonment  for  a  term  not  exceeding  four  months  or  to 
both. 


R.S.,  c.  C-30,  s.  26. 
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Note:  Hodgkinson  v.  Simms 
[1994]  3  S.C.R.  377 

Hodgkinson  v.  Simms  addresses  the  scope  of  fiduciary  duty  in  a  civil  context.  The 
Supreme  Court  of  Canada  split  4-3  on  the  question  of  whether  a  fiduciary  duty  arose  in  a 
relationship  between  a  financial  adviser  and  an  investor.  The  majority  found  that  a 
fiduciary  duty  did  arise  and  was  breached  when  Mr.  Simms,  the  financial  adviser,  failed 
to  tell  Mr.  Hodgkinson  that  he  was  receiving  fees  from  the  developers  every  time  Mr. 
Hodgkinson  purchased  certain  residential  buildings  that  he  recommended.  The  dissent 
found  that  Mr.  Simms  was  only  in  breach  of  his  contractual  duty  of  material  disclosure, 
since  no  fiduciary  relationship  existed. 

The  Facts 

In  1980,  Mr.  Hodgkinson  retained  Mr.  Simms  to  provide  professional  accounting  and  tax 
advice.  Specifically,  he  wanted  to  minimize  his  exposure  to  income  tax  and  acquire  some 
stable  long  term  investments.  Mr.  Hodgkinson  had  limited  investment  experience,  and 
looked  to  Mr.  Simms  as  someone  who  could  be  relied  upon  for  independent  analysis  in 
the  area  of  tax  shelter  investments. 

Mr.  Simms  was  an  accountant  who  also  specialized  in  providing  general  tax  and  business 
advice.  He  evaluated  and  recommended  tax  shelters,  especially  multi  unit  residential 
buildings  (MURBs).  Mr.  Simms  acted  for  MURB  developers,  Olma  Brothers,  receiving 
fees  based  on  his  structuring  of  the  projects  and  the  extent  to  which  his  clients  purchased 
the  MURBs.  By  putting  his  clients  and  the  developer  together,  he  viewed  himself  as  the 
linchpin  in  a  scheme  where  everybody  benefitted.  However,  Mr.  Simms  never  disclosed 
his  relationship  with  Olma  Brothers  to  Mr.  Hodgkinson. 

Mr.  Simms  recommended  the  MURB  purchasing  to  Mr.  Hodgkinson.  Mr.  Hodgkinson 
had  confidence  in  Mr.  Simms  and  didn't  ask  many  questions.  He  trusted  Mr.  Simms  and 
believed  that  his  analyses  and  recommendations  were  good.  He  bought  four  of  the 
recommended  MURBs,  which  lost  substantially  all  of  their  value  when  the  market 
crashed  in  1981.  When  Mr.  Hodgkinson  found  out  that  Mr.  Simms  had  been  receiving 
fees  from  Olma  Brothers  based  on  the  investments,  he  sued  for  breach  of  contract,  breach 
of  fiduciary  duty  and  negligence  to  recover  all  of  his  losses  from  the  four  MURBs.  Had 
he  known  about  Mr.  Simms'  relationship  to  the  developers,  he  claimed  that  he  would 
never  have  invested.  Instead,  he  would  have  looked  elsewhere  for  the  independent 
financial  advice  he  wanted. 
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The  Findings  Below 

At  trial,  Prowse  J.  of  the  Supreme  Court  of  British  Columbia  found  that  the  parties  were 
in  a  fiduciary  relationship.  She  found  Mr.  Simms  in  breach  of  this  duty  as  well  as  his 
contractual  duty  of  material  disclosure.  She  dismissed  the  negligence  claim. 

The  British  Columbia  Court  of  Appeal  reversed  the  decision  with  respect  to  fiduciary 
duty.  McEachem  C.J.  found  that  no  fiduciary  relationship  existed  because  Mr. 
Hodgkinson  did  not  give  his  advisor  unilateral  authority  or  control  over  the  investment 
decisions.  He  found  a  breach  of  contract,  but  adjusted  the  damages  award. 

The  Supreme  Court  of  Canada: 

The  majority  and  the  dissent  were  in  substantial  agreement  on  the  nature  of  a  fiduciary 
duty.  They  agreed  that  it  seeks  to  protect  vulnerable  people  in  their  transactions  with 
others.  Vulnerability,  trust,  loyalty  and  confidence  are  indicators  of  a  fiduciary 
relationship.  A  fiduciary  duty  arises  in  a  relationship  when,  based  on  all  the 
circumstances,  one  party  could  reasonably  have  expected  that  the  other  party  would  act  in 
the  former's  best  interests  with  respect  to  the  subject  matter  at  issue.  The  determination  of 
these  reasonable  expectations  in  turn  depends  on  factors  such  as  trust,  confidence, 
complexity  of  subject  matter  and  community  or  industry  standards. 

Writing  for  the  majority.  Justice  LaForest  held: 

In  the  professional  advisor  context,  the  situation  here,  it  would  be  surprising 
indeed  to  expect  an  advisee  to  protect  him-  or  herself  from  the  abuse  of  power  by 
his  or  her  independent  professional  advisor  when  the  very  basis  of  the  advisory 
contract  is  that  the  advisor  will  use  his  or  her  special  skills  on  behalf  of  the 
advisee. 


*  *  *  * 

In  sharp  contrast  to  arms  length  commercial  transactions,  which  are  characterized 
by  self  interest,  the  essence  of  professional  advisory  relationships  is  precisely 
trust,  confidence  and  independence. 


*  *  *  * 
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Courts  have  consistently  shown  a  willingness  to  enforce  a  fiduciary  duty  in  the 
investment  advice  aspect  of  many  kinds  of  financial  service  relationships;  see 
Baskerville  v.  Thurgood  (1992),  100  Sask.  R.  214  (C.A.);  Kelly  Peters,  supra; 
Elderkin  v.  Merrill  Lynch,  Royal  Securities  Ltd.  (1977),  80  D.L.R.  (3d)  313 
(N.S.C.A.)  (investment  counsellor-client);  Glennie  v.  McD.  &  C.  Holdings  Ltd., 
[1935]  S.C.R.  257;  Burke  v.  Cory  (1959),  19  D.L.R.  (2d)  252  (Ont.  C.A.); 
Maghun  v.  Richardson  Securities  of  Canada  Ltd.  (1986),  34  D.L.R.  (4th)  524 
(Ont.  C.A.)  (stockbroker-client);  Lloyds  Bank,  supra;  Standard  Investments  Ltd. 
v.  Canadian  Imperial  Bank  of  Commerce,  supra,  (banker-client);  Wakeford  v. 
Yada  Tompkins  Huntingford  &  Humphries  (unreported,  B.C.S.C.  August  1, 
1985),  (Van.  Reg.  No.  C826216),  affd  (1986),  4  B.C.L.R.  (2d)  306  (C.A.) 
(accountant-client);  see,  generally,  Mark  Ellis,  "Financial  Advisors"  (Chapters  7 
and  8)  in  Fiduciary  Duties  in  Canada  (1988).  In  all  of  these  cases,  as  here,  the 
ultimate  discretion  or  power  in  the  disposition  of  funds  remained  with  the 
beneficiary.  In  addition,  where  reliance  on  the  investment  advice  is  found,  a 
fiduciary  duty  has  been  affirmed  without  regard  to  the  level  of  sophistication  of 
the  client,  or  the  client's  ultimate  discretion  to  accept  or  reject  the  professional's 
advice;  see  Elderkin,  supra;  Laskin  v.  Bache  &  Co.,  [1972]  1  O.R.  465  (C.A.); 
Wakeford,  supra,  at  p.  8.  Rather,  the  common  thread  that  unites  this  body  of  law 
is  the  measure  of  the  confidential  and  trust-like  nature  of  the  particular  advisory 
relationship,  and  the  ability  of  the  plaintiff  to  establish  reliance  in  fact. 

Much  of  this  caselaw  was  recently  canvassed  by  Keenan  J.  in  Varcoe  v.  Sterling 
(1992),  7  O.R.  (3d)  204  (Gen.  Div.),  in  an  effort  to  demarcate  the  boundaries  of 
the  fiduciary  principle  in  the  broker-client  relationship.  Keenan  J.  stated,  at  pp. 
234-36: 


The  relationshiip  between  a  broker  and  client  is  not  per  se  a 
fiduciary  relationship.  Where  the  elements  of  trust  and 
confidence  and  reliance  on  skill  and  knowledge  and  advice 
are  present,  the  relationship  is  fiduciary  and  the  obligations 
that  attach  are  fiduciary.  On  the  other  hand,  if  those  elements 
are  not  present,  the  fiduciary  relationship  does  not  exist.  .  . 
.  The  circumstances  can  cover  the  whole  spectrum  from  total 
reliance  to  total  independence.  An  example  of  total  reliance 
is  found  in  the  case  of  Ryder  v.  Osier,  Wills,  Bickle  Ltd. 
(1985),  49  O.R.  (2d)  609,  16  D.L.R.  (4th)  80  (H.C.J.).  A 
$400,000  trust  for  the  benefit  of  an  elderly  widow  was 
deposited  with  the  broker.  An  investment  plan  was  prepared 
and  approved  and  authority  given  to  operate  a  discretionary 
account.  .  .  . 
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At  the  other  end  of  the  spectrum  is  the  unreported  case  of  Merit 
Investment  Corp.  v.  Mogil,  Ont.  H.C.J.,  Anderson  J.,  March 
23,  1989  (summarized  at  14  A.C.W.S.  (3d)  378),  in  which  the 
client  used  the  brokerage  firm  for  processing  orders.  He 
referred  to  the  account  executive  as  an  "order-taker",  whose 
advice  was  not  sought  and  whose  warnings  were  ignored. 

The  relationship  of  the  broker  and  client  is  elevated  to  a  fiduciary 
level  when  the  client  reposes  trust  and  confidence  in  the  broker 
and  relies  on  the  broker's  advice  in  making  business 
decisions.  When  the  broker  seeks  or  accepts  the  client's  trust 
and  confidence  and  undertakes  to  advise,  the  broker  must  do  so 
fully,  honestly  and  in  good  faith.  ...  It  is  the  trust  and  reliance 
placed  by  the  client  which  gives  to  the  broker  the  power  and  in 
some  cases,  discretion,  to  make  a  business  decision  for  the 
client.  Because  the  client  has  reposed  that  trust  and  confidence 
and  has  given  over  that  power  to  the  broker,  the  law  imposes  a 
duty  on  the  broker  to  honour  that  trust  and  respond  accordingly. 

In  my  view,  this  passage  represents  an  accurate  statement  of  fiduciary  law  in  the 
context  of  independent  professional  advisory  relationships,  whether  the  advisers 
be  accountants,  stockbrokers,  bankers,  or  investment  counsellors.  Moreover,  it 
states  a  principled  and  workable  doctrinal  approach.  Thus,  where  a  fiduciary  duty 
is  claimed  in  the  context  of  a  financial  advisory  relationship,  it  is  at  all  events  a 
question  of  fact  as  to  whether  the  parties'  relationship  was  such  as  to  give  rise  to  a 
fiduciary  duty  on  the  part  of  the  advisor. 

Policy  Considerations 

Apart  from  the  idea  that  a  person  has  breached  a  trust,  there  is  a  wider  reason  to 
support  fiduciary  relationships  in  the  case  of  financial  advisors.  These  are 
occupations  where  advisors  to  whom  a  person  gives  trust  has  power  over  a  vast 
sum  of  money,  yet  the  nature  of  their  position  is  such  that  specific  regulation 
might  frustrate  the  very  function  they  have  to  perform.  By  enforcing  a  duty  of 
honesty  and  good  faith,  the  courts  are  able  to  regulate  an  activity  that  is  of  great 
value  to  commerce  and  society  generally. 


%  *  *  * 
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Further,  in  many  advisory  relationships  norms  of  loyalty  and  good  faith  are  often 
indicated  by  the  various  codes  of  professional  responsibility  and  behaviour  set  out 
by  the  relevant  self-regulatory  body.  The  raison  d'etre  of  such  codes  is  the 
protection  of  parties  in  situations  where  they  cannot ,  despite  their  best  efforts, 
protect  themselves,  because  of  the  nature  of  the  relationship.  These  codes  exits  to 
impose  regulation  on  activity  that  cannot  be  left  entirely  open  to  free  market 
forces. 

*  *  *  * 

In  the  present  case,  the  trial  judge  found  as  a  fact  that  the  standards  set  by  the 
accounting  profession  at  the  relevant  time  compelled  full  disclosure  by  the 
respondent  of  his  interest  with  the  devlopers. 

*  *  *  * 

Here,  as  I  see  it,  the  trust  and  reliance  the  appellant  placed  in  the  respondent  (  a 
trust  and  reliance  assiduously  fostered  by  the  respondent)  was  such  that  the 
respondent's  advice  was  in  substance  an  exercise  of  a  power  or  discretion  reposed 
in  him  by  the  appellant.  This  was  the  view  taken  by  the  trial  judge  respecting  the 
appellant's  investment  in  the  four  MURB  projects,  and  her  decision  is  amply 
supported  by  the  evidence. 


*  *  *  * 


The  dissent  found  that  no  fiduciary  duty  arose.  Sopinka  and  McLachlin  J.J.  held: 

The  relationship  between  these  parties  was  not  a  traditional  "fiduciary 
relationship"  like  trustee  and  beneficiary  or  lawyer  and  client.  The  question, 
however,  is  whether  aspects  of  it  assumed  a  fiduciary  character. 

*  *  *  * 

The  difficulty  lies  in  determining  what  measure  of  confidence  and  trust  are 
sufficient  to  give  rise  to  a  fiduciary  obligation.  An  objective  criterion  must  be 
found  to  identify  this  measure  if  the  law  is  to  permit  people  to  conduct  their 
affairs  with  some  degree  of  certainty.  The  contexts  in  which  investment  advice  is 
given  are  multitudinous.  They  range  from  newspaper  advertisements  through 
personal  "tips"  to  cases  akin  to  the  classic  trust.  Clearly  they  do  not  all  attract 
fiduciary  duties,  but  where  is  the  line  to  be  drawn?  Accepting  that  a  bright  line 
may  be  elusive,  is  there  some  hallmark  that  provides  a  reliable  indicator  of  the 
acceptance  of  a  fiduciary  obligation?  The  vast  disparity  between  the  remedies  for 
negligence  and  breach  of  contract  —  the  usual  remedies  for  ill-given  advice  —  and 
those  for  breach  of  fiduciary  obligation,  impose  a  duty  on  the  court  to  offer  clear 
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assistance  to  those  concerned  to  stay  in  the  former  camp  and  not  stray  into  the 
latter. 

As  we  have  seen,  the  cases  suggest  that  the  distinguishing  characteristic  between 
advice  simpliciter  and  advice  giving  rise  to  a  fiduciary  duty  is  the  ceding  by  one 
party  of  effective  power  to  the  other.  It  is  this  mutual  conferring  and  acceptance 
of  power  to  the  knowledge  of  both  parties  that  creates  the  special  and  onerous 
trust  obligation. 

*  *  *  * 

This  then  is  the  hallmark  to  which  a  court  looks  in  determining  whether  a 
fiduciary  relationship  exists;  is  one  party  dependent  upon  or  in  the  power  of  the 
other.  In  determining  if  this  is  the  case,  the  court  looks  to  the  characteristics 
referred  to  by  Wilson  J.  in  Frame  v.  Smith.  Does  one  party  possess  power  or 
discretion  over  the  property  or  person  of  the  other?  Can  that  power  or  discretion 
be  exercised  unilaterally,  that  is,  without  the  consent  of  the  other?  In  the  final 
analysis,  can  the  powerless  party  be  said  to  be  "peculiarly  vulnerable"  or  "at  the 
mercy  of'  the  party  who  holds  the  power?  To  quote  Keenan  J.  in  Varcoe  v. 
Sterling  (1992),  7  O.R.  (3d)  204  (Gen.  Div.),  at  p.  236,  relied  upon  by  our 
colleague  La  Forest  J.,  at  p.  419:  "Because  the  client  has  reposed  that  trust  and 
confidence  and  has  given  over  that  power  to  the  broker,  the  law  imposes  a  duty  on 
the  broker  to  honour  that  trust  and  respond  accordingly."  (emphasis  added). 

Phrases  like  "unilateral  exercise  of  power",  "at  the  mercy  of  the  other's  discretion" 
and  "has  given  over  that  power"  suggest  a  total  reliance  and  dependence  on  the 
fiduciary  by  the  beneficiary.  In  our  view,  these  phrases  are  not  empty 
verbiage.  The  courts  and  writers  have  used  them  advisedly,  concerned  for  the 
need  for  clarity  and  aware  of  the  draconian  consequences  of  the  imposition  of  a 
fiduciary  obligation.  Reliance  is  not  a  simple  thing.  As  Keenan  J.  notes  in 
Varcoe  v.  Sterling  at  p.  235,  "[t]he  circumstances  can  cover  the  whole  spectrum 
from  total  reliance  to  total  independence".  To  date,  the  law  has  imposed  a 
fiduciary  obligation  only  at  the  extreme  of  total  reliance. 

This  is  in  accordance  with  the  concepts  of  trust  and  loyalty  which  lie  at  the  heart 
of  the  fiduciary  obligation.  The  word  "trust"  connotes  a  state  of  complete 
reliance,  of  putting  oneself  or  one's  affairs  in  the  power  of  the  other.  The 
correlative  duty  of  loyalty  arises  from  this  level  of  trust  and  the  complete  reliance 
which  it  evidences.  Where  a  party  retains  the  power  and  ability  to  make  his  or  her 
own  decisions,  the  other  person  may  be  under  a  duty  of  care  not  to  misrepresent 
the  true  state  of  affairs  or  face  liability  in  tort  or  negligence.  But  he  or  she  is  not 
under  a  duty  of  loyalty.  That  higher  duty  arises  only  when  the  person  has 
unilateral  power  over  the  other  person's  affairs  placing  the  latter  at  the  mercy  of 
the  former's  discretion. 
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*  *  *  * 

McEachem  C.J.  reviewed  individually  the  investment  decisions  made  by  Mr. 
Hodgkinson.  He  found  that  in  every  case  Mr.  Hodgkinson  was  given  complete 
and  accurate  information  with  respect  to  the  financial  projections  and  the 
anticipated  tax  savings.  There  was,  in  fact,  no  allegation  of  fraud  or  dishonesty 
made  against  Mr.  Simms.  Neither  does  it  appear  that  Mr.  Hodgkinson  was  placed 
under  time  pressures  with  respect  to  the  investments  or  that  he  was  subjected  to 
any  'hard-sell'  techniques  to  obtain  his  investment  dollars.  Most  importantly,  there 
was  nothing  in  the  evidence  to  support  the  theory  that  Mr.  Hodgkinson  had 
conferred  any  discretion  or  power  on  Mr.  Simms,  or  that  Mr.  Simms  used  his 
position  to  exercise  unilateral  power  over  the  legal  or  practical  interests  of  Mr. 
Hodgkinson. 

The  evidence  shows  that  Mr.  Hodgkinson  looked  to  Mr.  Simms  for  advice  with 
respect  to  investments  and  tax  shelters.  As  the  trial  judge  found,  he  accepted  that 
advice.  But  it  flies  in  the  face  of  the  evidence  to  suggest  that  he  did  so 
unreflectively.  Mr.  Hodgkinson  discussed  each  investment  with  Mr.  Simms.  He 
was  given  an  accurate  and  fair  written  description  of  each  development  and  was 
aware  of  the  financial  projections  and  the  estimated  tax  savings.  Mr.  Hodgkinson 
met  with  the  developers  on  more  than  one  occasion.  He  took  time  for 
consideration.  Finally,  he  chose  to  invest.  As  McEachem  C.J.  put  it  at  p.  278, 

"the  plaintiff  was  not  peculiarly  vulnerable,  let  alone  at  the  mercy  of  or  under  the 
domination  of  the  defendant". 

We  add  that  this  does  not  mean  that  advisors,  financial  or  otherwise,  can  never  be 
subject  to  fiduciary  obligations.  Each  relationship  must  be  examined  on  its  own 
facts.  A  relationship  where  one  party  unreflectively  and  automatically  accepts  the 
advice  of  the  other  might  raise  different  considerations.  The  critical  question,  as 
noted  earlier,  is  whether  there  is  total  assumption  of  power  by  the  fiduciary, 
coupled  with  total  reliance  by  the  beneficiary.  In  short,  that  the  beneficiary  was 
vulnerable  in  the  sense  of  being  at  the  mercy  of  the  fiduciary's  discretion.  That  is 
not,  on  the  evidence,  the  sort  of  relationship  which  is  before  us  on  this  appeal. 

On  the  facts  of  this  case,  no  fiduciary  obligation  arises. 


*  *  *  * 


